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What is a “Qualifying Taxpayer” under 
the Repair Regulations?
-by Neil E. Harl*  
	 The	final	repair	regulations1 which were similar but not identical to the temporary repair 
regulations,2 were to be followed by all taxpayers commencing in taxable years beginning 
on or after January 1, 2014.3  The temporary regulations were to become effective, generally, 
for taxable years beginning on or after January 1, 2012 but Ann. 2013-7 stated that the 
effective date for T.D. 9564 would be January 1, 2014.4 That aspect created considerable 
confusion among taxpayers and tax practitioners. 
 However, one question posed for the various regulations has been – do small taxpayers 
have	to	meet	the	same	classification	and	reporting	requirements	as	large	taxpayers?	The	
answer came, not in the regulations, except for a hint,5 but in Rev. Proc. 2014-166 and Rev. 
Proc. 2014-54.7
Duties of “qualified taxpayers”
 Rev. Proc. 2014-168	in	Section	3.01(4)	(1)(c)(ii)		defines	“qualified	taxpayer”	as	a	taxpayer	
whose average annual gross receipts, as determined under § 1.263(a)-3(h)(3), of the three 
preceding	taxable	years	is	[sic]	less	than	or	equal	to	$10,000,000.	This	definition	would	
cover	a	high	percentage	of	farm	and	ranch	firms.	
	But	the	key	question	is	what	a	“qualified	taxpayer”	is	required	to	do.	In	subsection	
(c)(i)	of	that	passage		in	Section	3.01(4)(1)	a	qualified	taxpayer”	is	nonetheless	required	to	
complete only the following information on Form 3115 –
	 	 •		The	identification	section	of	page	1	(above	Part	I);
	 	 •		The	signature	section	at	the	bottom	of	page	1;
	 	 •		Part	I,	line	1(a);
	 	 •		Part	II,	all	lines	except	lines	11,	13,	14,	15	and	17;
	 	 •		Part	II,	line	13,	if	the	change	is	to	depreciating	property;
	 	 •		Part	IV,	lines	25	and	26;	and	
	 	 •		Schedule	E,	if	applicable.
 Rev. Proc. 2014-549 restates	the	requirements	as	to	what	a	“qualified	taxpayer”	must	do	
in	filing	a	Form	3115	and	modifies	the	last	two	requirements	as	follows	–
	 	 •		Part	IV,	lines	24,	25	and	26,	and
	 	 •		Schedule	E,	lines	3,	4a,	4b	and	4c.
In	paragraph	 (6)	of	 the	 same	Revenue	Procedure,	 	Rev. Proc. 2014-5410 alters the last 
requirement above for Schedule to state –
	 	 •		Schedule	E,	line	3.		
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 3  T.D. 9564, Dec. 23, 2011, 2012-2 C.B. 614, corrected March 
28,	2012	and	Dec.	19,	2012.
 4  See	 generally,	Harl,	 “Temporary	Regulations	 on	Repairs,	
Depreciation	and	Capitalization,”	23	Agric. L. Dig. 41 (2012).
 5  See the Preamble to T.D. 9636, Sept. 13, 2013, 2013-2 C.B. 
331,	under	the	heading	of	“Explanation	of	Provisions,”	section	
VI(D)(2)(E),		for	a	brief	discussion	of	a	“safe	harbor”	for	small	
taxpayers. Note that Preambles merely provide an explanation 
of	what	is	in	the	regulations	and	have	no	legal	status.	In	the	last	
paragraph under (E) mention is made of a safe harbor for building 
property	held	by	“small	taxpayers”	but	there	is	no	mention	of	a	
definition	for	“small	taxpayer”	and	the	language	mentions	only	
“buildings.”	It	does	allude	to		a	tax	return	filing	rather	than	a	Form	
3115	filing	but	in	the	context	only	for	“buildings.”
 6  2014-1 C.B. 606.
 7		2014-2	C.B.	675	(which	is	62	pages	in	length).
 8		2014-1 C.B. 606.
 9  2014-2 C.B. 675.
 10  2014-2	C.B.	675.
 11  2014-2	C.B.	675.
 12  T.D. 9636, Sept. 13, 2013, 2013-2 C.B. 331, corrected July 
18,	2014.
 13  2014-1 C.B. 606.
 14  2014-2	C.B.	675.
Rev. Proc. 2014-5411 goes on to state that a taxpayer (including 
a	 qualified	 taxpayer	 (referred	 to	 as	 a	 “qualifying	 taxpayer”)	
must attach to Form 3115 (a) a statement with a description of 
the	assets	to	which	the	change	applies	(e.g.,	“all	5-year	property	
placed	 in	 service	 	 in	 2009	 in	Holmdel,	New	 Jersey,”	 	 (b)	 a	
statement attached to the Form 3115 a description of the general 
asset account to which the change applies, (c) a statement that 
the	taxpayer	agrees	to	specified	additional	terms	and	conditions	
of the relevant statutes involved and (d) a statement that the 
election	made	“.	 .	 .	 is	 irrevocable	and	will	be	binding	on	the	
taxpayer for computing taxable income for the year of change 
and for all subsequent years with respect to the assets that are 
subject	to	the	election.”	
In conclusion
	 It	 is	clear	that	compliance	with	the	final	regulations,12 Rev. 
Proc. 2014-1613 and Rev. Proc. 2014-5414	is	a	not	an	insignificant	
task,	especially	the	first	time	through	the	procedure.	One	wonders	
if	all	of	this	complexity	is	justified	in	light	of	–	(1)	the	trend	to	
allow a write-off of a substantial part of the income tax basis in 
the	first	year,	with	the	trend	toward	minimizing	depreciation;	and	
(2) the taxpayer and tax practitioner time necessary to comply 
fully with the published authorities.
ENDNOTES
 1  T.D. 9636, Sept. 13, 2013, 2013-2 C.B. 331, corrected July 
18,	2014.
 2  T.D. 9564, Dec. 23, 2011, 2012-2 C.B. 614, corrected March 
28,	2012	and	Dec.	19,	2012.
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ANIMALS
 HORSES. The plaintiff was injured when the plaintiff’s 
motorcycle struck a horse owned by the defendant. The plaintiff 
sought recovery in negligence by the defendant for failing to 
secure the horse. The trial jury awarded medical damages to the 
plaintiff but reduced the award by 49 percent for contributory 
negligence. The plaintiff appealed, arguing that the jury instruction 
on contributory negligence should not have been given and that the 
award	was	inadequate.	The	appellate	court	first	noted	that	drivers	
have a duty to keep a proper lookout. The court noted that there 
was substantial evidence that other motorcyclists riding with the 
plaintiff saw the horse, and other loose horses, and were able to 
avoid them. Finally, the court pointed to evidence that the plaintiff 
had visited several bars during the day while traveling with the 
group	of	motorcyclists.	 	All	this	evidence	was	sufficient	to	give	
the contributory negligence instruction to the jury which was 
responsible for weighing the evidence to determine whether the 
plaintiff’s	actions	contributed	to	the	accident;	therefore,	the	jury	
instruction	and	final	determination	were	within	the	range	findings	
from the evidence presented. The plaintiff also argued that the 
damage award was inadequate because it provided no compensation 
for pain and suffering. The appellate court noted that the evidence 
showed that the plaintiff left the scene prior to the arrival of medical 
help, did not seek treatment until the next day and did not complete 
physical therapy recommended by a doctor. The appellate court held 
that	such	evidence	was	sufficient	for	the	jury	to	determine	that	there	
was no more than de minimis or no pain and suffering. Macias v. 
Bader, 2014 Neb. App. LEXIS 206 (Neb. Ct. App. 2014).
 The plaintiff sought to purchase a horse from one of the defendants. 
The plaintiff visited the horse at the defendant trainer’s stable. The 
plaintiff was told that the horse required an experienced rider and the 
plaintiff told the trainer that the plaintiff was an experienced rider. 
The plaintiff wanted to ride the horse and the trainer suggested that 
the plaintiff remove the riding spurs the plaintiff was wearing but the 
plaintiff	refused.	In	attempting	to	mount	the	horse,	the	horse	spun	
and threw the plaintiff off. The horse was exercised a bit and the 
plaintiff removed the spurs. However, when the plaintiff mounted 
the horse, the horse immediately bucked the plaintiff off, resulting 
injuries. The trial court granted summary judgment to the defendants 
based on the immunity granted by the Ohio Equine Liability Law, 
Ohio Rev. Stat. § 2305.321 et seq. On appeal, the plaintiff argued 
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